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AT /ORDER

PER AMIT SHUKLA (J.M):

The aforesaid appeal has been filed by the assessee against
order dated 20/12/2023 passed by Additional / JCIT(A)-1,

Guwahati in relation to the intimation u/s.143(1) for the A.Y

2018-19.
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2. In the grounds of appeal assessee is aggrieved by

disallowance of deduction u/s.80P(2)(d) of Rs.4,30,922/-.

3. The brief facts are that assessee is a co-operative housing
society registered under Maharashtra Co-operative Societies Act.
Since, it is a society it was required to get its account audited by
the Auditor under the Maharashtra Co-operative Societies Act,
1960. Since it was required to file audit report, therefore the due
date for filing of return of income for A.Y.2018-19 u/s.139(1) was
on 30/09/2018. However, Government vide order No.
[F.NO.225/358 /2018 /ITA-1I], DATED 8-10-2018, the due date
was extended till 31/10/2018. The assessee had filed the return
of income on 26/10/2018. The CPC had acknowledged the due
date of filing of original return as on 31/10/2018 which itself
was not correct as assessee being a co-operative society was
required to file the audit report for which different time limit for
filing of return of income has been prescribed in the Act. The
CPC has made adjustment on account of disallowance
u/s.80P(2)(d) by treating it as income from other sources of
Rs.4,13,922/-.

4. The 1d. JCIT(A) has declared the assessee’s appeal as
infructous after observing as under:-

“6.1 The submission of the assesse has been gone through. In
Form No. 35 dated 09.09.2019 the assesse has mentioned in
Col. No. 2(a): 143(1). It is noticed from the submission that
143(1) was passed on 31.05.2019 and served upon the
assesse on 04.06.2019. However, the assesse itself vide letter
dated 04.09.2019 has intimated that their application for
rectification/s. 154 was rejected on 26.07.2019. Therefore on
the date of filing of instant appeal i.e. on 09.09.2019 the
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assesse was fully aware that the contention raised has been
rejected in the aforesaid rectification order. Even in the
submission, the appellant has not submitted copy of order u/s
154 dated 26.07.2019.

6.2 In the light of aforesaid facts and also considering "theory of
merger" the earlier order passed u/s. 143(1) has merged in the
order u/s. 154.

6.3 Therefore, the appeal becomes infructuous and accordingly
the same is treated as DISMISSED without going into the merit
of the case.”

3. First of all the assessee has filed the appeal against
adjustment made u/s.143(1) even after assessee had filed
rectification u/s. 154 which was rejected and then also 1d.
CIT(A) should have been decided the issue and adjustment
made u/s.143(1).

6. Be that as may be the scope of adjustment u/s.143(1)(a)
provides that adjustment can be made from Clause (i) to (vi).
Sub-clause (v) which existed prior to 01/04/2021° only
permitted adjustment u/s.10AA, 80AIA, 80IAB, 80IB, 80IC,
80ID or Section 80IE. There was no scope of making any
prima facie adjustment u/s.80P. The amendment was brought
in the statute to include Section 10AA or under any provision
of Chapter VIA if the return of income has been furnished
beyond the due date specified under sub-section (1) of Section
139. Thus, prior to A.Y. 2021-22, no such adjustment could
have been made. Moreover, here in this case as held above,

the return of income was furnished within the due date
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prescribed u/s.139(1). Thus, the entire disallowance was
beyond the scope of Section 143(1) itself. Accordingly, the
disallowance made by the CPC and as confirmed by the 1d.
CIT(A) is set aside and assessee is entitled for reduction

u/s.80P.

7. In the result, appeal of the assessee is allowed.

Order pronounced on 28.06.2024.

Sd/- Sd/-
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